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I.

LLP**

Developments in Brazil

A. THE

CURRENT STATUS OF THE ADOPTION OF

IFRS

IN THE BRAzizi

TERRITORY

One of the most important capital markets developments in Brazil in 2007 was the
recognition by the Brazilian Securities and Exchange Commission (Comissdo de Valores
Mobilidrios or "CVM") of the need for Brazilian accounting practices to be adapted and
converged with international accounting standards, i.e. the pronouncements issued by the
International Accounting Standards Board (IASB) of the International Financial Reporting Standards (IFRS). This change will certainly increase the transparency and reliability
* A more detailed version of this article is available on the ABA Section of International Law
International Securities and Capital Market Committee's website, located at http://www.abanet.org/dch/
committee.cfm?com=IC764000.
** Developments in Brazil was contributed by Walter Stuber and Adriana Maria Gtdel Stuber of Walter
Stuber Consultoria Jurfdica (Sao Paulo, Brazil); Developments in Canada was contributed by Jeff Kerbel of
Bennett Jones LLP (Toronto, Canada); Developments in China was contributed by Michael E. Burke, of
Williams Mullen (Washington, D.C., United States); Developments in France was contributed by Ted
Kamman and Raymond Bonci of Clifford Chance (Paris, France); Developments in Germany was contributed
by Dr. Hartmut Krause, of Allen & Overy LLP (Frankfurt, Germany); Developments in Japan was
contributed by Pamela A. Fuller, J.D., L.L.M., an attorney based in New York and specializing in
international taxation and cross-border investments; Developments in the Netherlands was contributed by
Tim Alferink, of De Brauw Blackstone Westbroek (New York, United States); Developments in Poland was
contributed by Dariusz Szczesniak and Michal Wochnik of DeBenedetti Majewski Szczesniak LP (Warsaw,
Poland); Developments in Peru was contributed by Jean Paul Chabaneix of Rodrigo, Elias & Medrano
Abogados (Lima, Peril); Developments in the United Kingdom was contributed by Carol Shutkever of
Herbert Smith LLP (London, United Kingdom); Developments in the United States was contributed by
attorneys with Allen & Overy LLP (New York, United States); and Developments in Venezuela was
contributed by Pedro Urdaneta and Aristoteles Tiniacos of Imery Urdaneta Calleja Itriago & Flamarique
(Caracas, Venezuela). The former is a partner and the latter is an associate with the firm's corporate/
international group.
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of the financial information regarding Brazilian publicly-held corporations,' which are
required to facilitate the access of these companies to the foreign financial sources at a
lower cost. At the same time, CVM has given a certain reasonable period of time to
Brazilian companies so that they can prepare themselves for the adoption of a new set of
rules represented by the IFRS without incurring extraordinary expenses without adequate
return, which would be unfair from an economic and financial standpoint.
The matter is governed by CVM Instruction No. 457 of July 13, 2007,2 which sets forth
the rules for the preparation and disclosure of consolidated financial statements based on
the IFRS issued by IASB. Publicly-held corporations shall present their consolidated financial statements, adopting the IFRS at the end of the fiscal year of 2010.3 These provisions will also be applied to the consolidated financial statements of the immediately
preceding fiscal year for comparison purposes. 4 In Brazil, the fiscal year coincides with
the calendar year, beginning on January I and terminating on December 31.
Brazilian publicly-held corporations are allowed to anticipate the use of the IFRS right
away, as from 2007 and until the fiscal year of 2009, for the presentation of their consolidated financial statements in lieu of the accounting practices normally adopted in Brazil. 5
If this happens, a specific explanatory note should be inserted in the consolidated financial
statements, in addition to the usual explanatory notes, 6 disclosing in the form of reconciliation the effects of the events that originated the difference between the amounts of net
worth value and net profit or loss of the controlled company(ies), 7 confronted with the
corresponding consolidated amounts of net worth value and net profit or loss, by virtue of
the adoption of these IFRS.8 The note is to be provided during the first fiscal year of
anticipated adoption of the IFRS for comparison of the consolidated financial statements
of the preceding fiscal year prepared in accordance with the accounting practices normally
adopted in Brazil. 9
The usual explanatory notes10 that follow the consolidated financial statements of a
publicly-held corporation shall contain precise information about the controlled companies, indicating the following: (i) the criteria adopted in the consolidation and the reasons
for the exclusion of any controlled company; (ii) any events that occur after the termination of the fiscal year that have or might have a relevant impact on the financial situation
and the consolidated future results; (iii) any effects in elements of consolidated equity and
1. Under Brazilian law, a company is deemed to be "publicly-held [open] or closely-held [closed] depending on whether its securities are accepted for trading in the securities market." Lei No. 6.404, de 15 de
dezembro de 1976, D.O.U. de 17.12.1976, art. 4 (Braz.) (English translation), available at http:/
www.cvm.gov.br/ingl/regulaw6404r.ASP [hereinafter Brazilian Corp. Law].
2. Instruq5o CVM No. 457, de 13 de julho de 2007, D.O.U. de 16.07.2007 (Braz.) (English translation),
available at http://www.cvm.gov.br/ingl/indexing.asp.
3. Id. art. 1.
4. Id.
5. Id. art. 2.
6. The usual explanatory notes are mentioned in article 31 of InstruV5o CVM No. 247. Instruoo CVM
No. 247, de 27 de marco de 1996, D.O.U. de 29.03.1996, art. 31 (Braz.), availableat www.cvm.gov.br.
7. A company is controlled when a controlling company has the rights of a partner, either directly or
through other controlled companies, which permanently assure it prevalence in voting and the power to elect
the majority of the officers. Brazilian Corp. Law, supra note 1, art. 243 § 2.
8. Instrugio CVM No. 457, supra note 2, art. 2 § 1.
9. Id. art. 2, § 2.
10. Instruo CVM No. 247, supra note 6, art. 31.
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income of the purchase or sale of a controlled company during the fiscal year as well as the
inclusion of the controlled company in the consolidation process for comparison purposes
of the accounting statements; and (iv) any event that originated the difference between the
amounts of net worth value or net profit or loss of the investor, confronted with the
corresponding consolidated amounts of net worth value and net profit or loss.
Publicly-held corporations and their controlled companies included in the consolidation shall use, in the opening balance sheet of the first fiscal year of the adoption of the
IFRS, the information contained in their audited financial statements, which may have
been disclosed for registration purposes in the international market or for compliance
with the rules of the New Market (Novo Mercado) of the Sao Paulo Stock Exchange
(Bolsa de Valores de Sio Paulo or "Bovespa") and that have complied with the IASB rules
since their first disclosure.'I
The independent auditors shall issue an opinion on the adequacy of the consolidated
financial statements with respect to the IFRS12 as well as on the sufficiency and adequacy
13
of the specific explanatory note.
Furthermore, it should be stressed that as from December 31, 2010, all financial institutions and other entities authorized to operate by the Central Bank of Brazil (Banco Central do Brasil or "Bacen") will have to adopt the same procedures for the preparation and
disclosure of their respective consolidated financial statements and that the rendering of
independent auditing services within the Brazilian Financial System shall obey the rules
4
issued by the International Federation of Accountants (IFAC).
Last, but not least, it is important to mention that there is a bill in the Brazilian Congress proposed by the Executive Branch' 5 that amends the Brazilian Corporation Law and
transfers to the Brazilian Committee of Accounting Rules (Comissao Nacional de Normas
Conttbeis or "CNC")-the Brazilian equivalent to the IASB-the jurisdictional power to
regulate the domestic accounting and financial reporting standards to be adopted by all
Brazilian companies. It is expected that this bill will be approved and converted into law
before 2010 and that the CNC will follow the same IFRS issued by the IASB.

II.

Developments in Canada

The very robust Canadian economy was characterized by a number of important developments in the securities area in 2007.
11. Instruqao CVM No. 457, supra note 2, art. 3.
12. Id. art. 4.
13. The specific explanatory note referred to herein is the one mentioned in the sole paragraph of article 2
of Instruqgo CVM No. 457, supra note 2.
14. Bacen Communique No. 14.259, de 10 de marco de 2006, D.O.U. de 13.03.2006 (Braz.), available at
www5.bcb.gov.br/normativos. This ruling is mandatory for all financial institutions and other entities authorized to operate by Bacen. Id.
15. Proposicao No. 3741, de 8 de novembro de 2007 (Braz.), available at www2.camara.gov.br/proposi96es.
In this regard, it should be noted that although CVM Instruction No. 457 affects all the publicly-held corporations and entities subject to the control and supervision of the CVM, it has no force of law. See Instruqio
CVM No. 457, supra note 2. For this reason, the current legislation-the Brazilian Corporation Law-must
be changed to incorporate the guidelines already adopted by the CVM.

SUMMER 2008

THE INTERNATIONAL LAWYER

538

A.

REGULATION OF PURCHASES BY STATE-OWNED ENTERPRISES

The year 2007 saw the acquisition of a number of large Canadian companies by foreign
companies. The federal government has indicated that its response to this high level of
foreign acquisitions will be limited, although some new restrictions will be adopted with
respect to acquisitions by state-owned enterprises and acquisitions that raise national security concerns. 16 The government's concern is not per se with foreign capital being
invested in Canada "but rather with how that capital behaves in the marketplace;" in other
words, the Canadian government wants to ensure that state-owned enterprises are "operating under the same standards as any other commercial enterprise operating in Canada,
including those [standards] related to transparency, good governance practices and
7
whether they operate according to free market principles."' The government has indicated that it will be issuing guidelines very soon to deal with these issues.
B. THE ABCP

CRISIS

There is approximately $33 billion of non-bank Asset Backed Commercial Paper
(ABCP) outstanding in Canada. As a result of the sub-prime mortgage market crisis in the
United States, investors in Canadian ABCP became increasingly worried, and in midAugust 2007, a number of sponsors of non-bank managed ABCP announced that they
could not place new ABCP due to unfavorable conditions in the Canadian market. Many
sponsors of ABCP elected to extend the maturity date on extendable notes and requested
funding under the liquidity facilities. Most of these requests for liquidity were denied by
the banks on the basis that there was "no general market disruption," which resulted in
most trusts being unable to pay holders of maturing ABCP, in turn resulting in a liquidity
crisis.'5

The key players in the market agreed to roll over their non-bank sponsored ABCP and
19
not to take any action that would precipitate an event of default. A committee was
formed in early September to oversee the proposed restructuring process, which is
20
ongoing.
C.

LEGISLATIVE INITIATIVES

There were a number of new legislative initiatives in Canada in 2007. The Canadian
securities regulators have proposed substantial revisions to the executive compensation
disclosure rules to improve transparency. 21 These rules are very similar to those adopted
16. The Honourable Jim Prentice, Canadian Minister of Industry, Speaking Points, Address Before the
Vancouver Board of Trade (Oct. 9, 2007), http://www.ic.gc.ca/epic/site/icl.nsf/en/01535e.html.
17. Id.
18. See generally Boyd Erman et al., Anatomy of a Panic, GLOBE & MAIL (Toronto), Nov. 17, 2007, at B6.
19. Press Release, CNW Group, News Release to Holders of Third Party Asset-Backed Commercial Paper
(Aug. 20, 2007), available at http://www.canadanewswire.com/en/releases/archive/August2007/20/c8321.
html.
20. Press Release, CNW Group, A Pan Canadian Committee Chaired by Mr. Purdy Crawford Will Oversee Third Party Commercial Paper Restructuring Process (Sept. 6, 2007), available at http://www.canadanews
wire.com/en/releases/archive/September2007/06/c5966.html.
21. Ontario Sec. Comm'n (OSC), Continuous Disclosure Obligations, Nat'l Instrument 51-102, 27
O.S.C.B. 3439 (Mar. 30, 2004), as amended (Can.); CSA Notice-Proposed Amendments to NI 51-102 Con-
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by the SEC, with changes in certain areas based on how the U.S. rules have worked in
practice.
The Canadian securities regulators also have introduced a rule that represents a first
22
step in an initiative to implement straight through processing for institutional trades.
This will require all participants in institutional trades to make changes to their trade
order management systems and operational processes so as to achieve trade matching by
the end of business on the trade date. The intention is to achieve a 95 percent matching
rate by January 1, 2010.23

The Canadian securities regulators are also moving to close the exempt market. In
Canada, persons trading in securities must be registered as a dealer or exempt from registration. Until now, in all provinces but Ontario and Newfoundland, there was an exemption from registration for a dealer trading in the exempt market with accredited investors.
A new national instrument will be coming into force that will require all participants in
the exempt market to register with the securities commissions in order to continue to be a
24
dealer in the exempt market.
D.

COURT DECISIONS

There were two very significant court decisions in the securities area in 2007. In Ventas,
Inc. v. Sunrise Senior Living Real Estate Investment Trust,25 Sunrise REIT conducted an

auction for the acquisition of all of its units. After the first round, only two participants
were left, both of whom had signed standstill agreements. The standstill agreement of the
losing bidder precluded it from offering to acquire Sunrise's units under any circumstances. After the support agreement with the winning bidder was announced, the losing
bidder announced that it wished to offer to acquire the units of Sunrise at a higher price.
This offer would constitute a superior proposal under the support agreement Sunrise
signed with the winning bidder, which, ordinarily, Sunrise would be allowed to negotiate
under its "fiduciary out" right. Sunrise asked the court for an interpretation as to whether
it could negotiate with the losing bidder despite the standstill provision. Both the lower
court and the Ontario Court of Appeal upheld the standstill provision, thereby precluding
Sunrise from negotiating a superior proposal. This was a surprising result given the "fiduciary out" clause in the support agreement and the rationale for it.
Kerr v. DanierLeather Inc. was a much followed case that eventually made its way to the
Supreme Court of Canada.26 Danier completed an initial public offering (IPO) in the
spring of 1998. The final prospectus, which was filed early in May 1998, included a forecast of Danier's projected results through to the end of its end-of-June fiscal year-end. In
mid-May, but before the IPO closed, Danier realized that its results were behind budget,
although it still believed that its forecast would be met based on sales over the rest of the
tinuous Disclosure Obligations (Mar. 29, 2007) (Can.), available at http://www.osc.gov.on.ca/Regulation/
Rulemaking/Current/Part5/rule_20070329.951-102_rfc-pro-repeal-f6.pdf.
22. OSC, Institutional Trade Matching and Settlement, Nat'l Instrument 24-101, 30 O.S.C.B. 2609 (Mar.
23, 2007) (Can.).
23. Id. § 10.2.
24. OSC, Registration Requirements, Proposed Nat'l Instrument 31-103, 30 O.S.C.B. (Supp-2) (Feb. 23,
2007) (Can.).
25. Ventas, Inc. v. Sunrise Senior Living Real Estate Inv. Trust, [2007] 85 OR. 3d 254 (Can.).
26. Kerr v. Danier Leather Inc., [2007] S.C.C. 44 (Can.).
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year. After the closing of the IPO, Danier issued a revised downward forecast due to poor
sales and its belief that it could not reach the forecasted numbers. The share price declined on the basis of this revised forecast. Ironically, Danier ultimately achieved the
forecast.
The Supreme Court of Canada determined that issuers do not have an obligation to
update a prospectus to reflect material facts arising after filing of the prospectus. While
there is an obligation to update material changes, the failure to meet the forecast was not a
material change. 27 The Court also held that the business judgment rule would not be
available to protect the directors in this case where a disclosure obligation otherwise exists
at law. The business judgment rule is there primarily to protect business decisions made
28
on a reasonable basis.

III.

Developments in the People's Republic of China

Throughout 2007, Chinese regulators, led by the China Securities Regulatory Commission (CSRC), continued to liberalize and reform China's capital markets. As a result of
such efforts, the CSRC created a qualified domestic institutional investor scheme that will
enable Chinese individuals to indirectly invest overseas. In addition, companies may access the corporate bond market more easily, and the status and requirements of futures
trading has been clarified.

A.

FUTuREs TRADING
In April 2007, the CSRC issued the Measuresfor the Administration of Futures Companies

to foster the development of futures companies and futures trading. 29 In addition to other
requirements, futures companies must have more than fifteen qualified futures practitioners and more than three qualified senior managers. Futures companies must also satisfy
the CSRC's risk mitigation requirements through the implementation of effective risk
reducing strategies and the appointment of a chief risk officer. Foreign investors have
limited opportunities to access China's futures companies, as the only foreign investors
allowed to invest in a Chinese futures company are those from Hong Kong and Macau,
who are limited to a 49 percent interest. These revised regulations specify paid-in capital,
net assets, and operational history requirements for entities that invest in futures companies. In connection with the development of futures trading, the CSRC also established a
Futures Investor Protection Fund that will insure losses of up to RMB 100,000 that arise
from stated circumstances, such as a material breach of laws by an actor on the futures
30
market.
27. Id. J 43, 48.
28. Id. TJ 54-55.
29. Measures for the Administration of Futures Companies (promulgated by the P.R.C. Sec. Regulatory
Comm'n, Apr. 9, 2007, effective Apr. 15, 2007) (P.R.C.), translated in 2108 CHINA L. & PRAc. 47 (2007).
30. Tentative Measures for the Administration of the Futures Investor Protection Fund (promulgated by
the P.R.C. Sec. Regulatory Comm'n, Apr. 19, 2007, effective Aug. 1, 2007) (P.R.C.), translatedin 2105 CHINA
L. & PRAc. [page number] (2007).
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STRUCTURE

In June and July 2007, the CSRC and other Chinese regulators issued the TrialMeasures
for the Administration of Overseas Securities Investment by Qualified Domestic InstitutionalIn-

vestors that creates a Qualified Domestic Institutional Investor (QDII) program. 31 Pursuant to these regulations, domestic fund management companies and securities companies
may apply to the CSRC to become qualified as a QDII upon satisfying certain requirements. All QDIIs must have a sound governance structure, strong risk management
processes, and a clean disciplinary record. In addition, the regulations require QDIIs to
have a certain level of assets-over RMB 200 million each for fund management company
and a securities company. Furthermore, a QDII fund management company must have at
least two years of experience and must have managed assets in excess of RMB 20 billion in
the previous year. A QDII securities company must have the following: (i) net capital in
excess of RMB 800 million; (ii) a ratio of net capital to net assets in excess of 70 percent;
(iii) at least one year of experience; and (iv) managed assets valued in excess of RMB 2
billion in the year preceding application.
In order to qualify as a QDII, a fund management company must raise more than RMB
200 million and must have more than 200 investors in an open-end fund or more than
1000 investors in a closed-end fund. A QDII securities company must raise more than
RMB 100 million and have more than two shareholders in a collective scheme.
QDIIs may raise funds from Chinese individual investors and invest such funds in any
of the thirty countries that have executed a memorandum of understanding with the
CSRC. More specifically, QDHs may invest in the following: (i) bank deposits and commercial paper; (ii) certain government and corporate bonds; (iii) equity securities traded
on securities markets whose regulators have signed a memorandum of understanding with
the CSRC; (iv) certain publicly-traded mutual funds; (v) structured investment products;
(vi) approved forward contracts and swaps; and (vii) certain other derivatives.
C.

CORPORATE BoNDs

In August 2007, the CSRC issued the Measuresfor Pilot Projectsfor the Offering of Corpo-

rate Bonds, liberalizing the corporate bond market. Pursuant to this pilot program, a company listed on a Chinese exchange or a Chinese company listed overseas may issue
corporate bonds if: (i) the company's operations are consistent with Chinese law and regulation; (ii) the company's internal processes are sound; (iii) the bonds' credit rating is
"good;" (iv) the company's average distributable profits for the period three years prior to
issuance exceeds one year of coupon payment on the bonds; and (v) the aggregate balance
of outstanding corporate bonds will not exceed 40 percent of company's net assets. 32 The
face value of each corporate bond coupon shall be RMB 100, and the bonds' offering price
is to be through the market inquiry mechanism. The issuer must engage a bond trustee
31. Trial Measures for the Administration of Overseas Securities Investment by Qualified Domestic Institutional Investors (promulgated by the P.R.C. Sec. Regulatory Comm'n, June 18, 2007, effectiveJuly 5, 2007)
(P.R.C.), translatedin 2107 CHINA L. & PRAc. 34 (2007).
32. Measures for Pilot Projects for the Offering of Corporate Bonds (promulgated by the P.R.C. Sec.
Regulatory Comm'n, Aug. 14, 2007, effective Aug. 14, 2007) (P.R.C.), translatedin 2108 CHINA L. & PRAc.
77 (2007).
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for the bondholders and enter into a bond trust agreement. A prospectus issuance of such
bonds must include information concerning the details of the offering, risk factors, issuer's
33
creditworthiness, plans for debt repayment, and other required information.

IV. Developments in France
A.

FUND MANAGER SANCTIONED FOR FAILURE TO DECLARE BENEFICIAL
OWNERSHIP

At the end of 2006, the Sanctions Commission of the Autorit des Marchis Financiers
(AMF) imposed a fine of C3 0,000 on the fund manager Jousse Morillon Investissement for
having failed to declare the acquisition of more than 5 percent of the share capital of a
listed company by one of its funds.34 This decision represents the first time that the
French securities regulator has imposed a fine for failure to file a declaration of beneficial
ownership pursuant to Article L. 233-7 of the French Commercial Code.35 While it did
not do so in the current instance, the AMF also could have requested that a commercial
court suspend all or part of the voting rights of Jousse Morillon Investissement for up to
36
five years.
B. AMF ISSUES NEw RULES

TO GOVERN FINANCIAL ANALYSTS

Following a public consultation period, the AMF adopted new rules for the regulation
of financial analysts in May 2007. 37 The rules, inter alia: (i) introduce a mechanism for
commission-sharing arrangements; (ii) establish independence criteria for financial analysts; and (iii) require equal access of financial analysts to the information disseminated by
listed companies and their advisors, in particular within the context of financial
transactions.

In addition, the AMF issued a recommendation that companies contemplating largescale securities offerings to retail investors-such as an IPO or a substantial share capital
increase-dedicate resources to ensure that one or more research reports are produced by
33. Guidelines on Contents and Formats for Information Disclosure by Companies that Offer Securities to
the Public (No.23): Prospectuses for Public Offering of Corporate Bonds (promulgated by the P.R.C. Sec.
Regulatory Comm'n, Aug. 15, 2007, effective Aug. 15, 2007) (P.R.C.), translatedin CHINA L. & PRAc., Oct.
2007.
34. Autoriti des Marches Financiers (AMF), La Commission Des Sanctions, Decision a L'Egard de la Societe Jousse Morillon Investissement (Nov. 9, 2006) (Fr.), available at http://www.amf-france.org/docurnents/
generaV7518_1.pdf.
35. C. COM. art. L. 233-7 (Fr.). Pursuant to Article L. 233-7 of the French Commercial Code, any individual or entity, acting alone or in concert with others, that becomes the beneficial owner, directly or indirectly,
of more than 5%, 10%, 15%, 20%, 25%, one-third, 50%, two-thirds, 90%, and 95% of the outstanding
shares or voting rights of a listed company in France must notify the company within five trading days of the
date it crosses such thresholds of the number of shares and voting rights it holds.
36. See C. Com. art. L. 233-14 (Fr.).
37. Order of May 4, 2007, Journal Officiel de la R~publique Frangaise [JO. [Official Gazette of France],
May 16, 2007.
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firms or persons outside of the underwriting syndicate. 38 The AMF intends to analyze the
market's response to this recommendation in the first half of 2009.
C.

AMF

ACCEPTS EQUIVALENCE OF

U.S.

DISCLOSURE STANDARDS

In response to a request made by NYSE Euronext, the AMF has decided an issuer
seeking a listing on Euronext Paris may, if already listed (or about to be listed) on the New
York Stock Exchange (NYSE), rely on its documents filed with the U.S. Securities and
Exchange Commission (SEC) over the last twelve months for purposes of the AMF's re39
gistration process (assuming the issuer is not making a public offering in France). Moreover, if such issuer prepares its financial statements in accordance with the U.S. Generally
Accepted Accounting Principles (U.S. GAAP), no restatement or reconciliation of these
statements to the IFRS is required for a transitional period ending on December 31,
2008.40

D.

AMF IssuEs Q&A

ON EARNINGS FORECASTS

On October 23, 2007, the AMF issued a Q&A-style document 4' illustrating its position
on earnings forecasts ofJuly 10, 2006.42 The Q&A generally serves to confirm the AMF's
previous position. For example, the Q&A clarifies that an accountant's report is not required for forecasts contained in an annual report (document de rf~rence), even though this
annual report may later be used for a public offering.43 Rather, the accountant's report is
only necessary if the annual report is actually used for a public offering. 44 Even in this
latter instance, an issuer can avoid the requirement for an accountant's report if the issuer
satisfies one of the following: (i) subsequently publishes historical information covering all
or part of the time period to which the earnings forecast relates or (ii) explicitly states that
45
the forecast is no longer valid.
38. SeeAMF, Recommandation de 'AMF Relative la Production d'Analyses Ind~pendantes Lots des
Operations Financibres de Taille Significative et Destin6es un Public d'lpargnants Individuels (May 18,
2007) (Fr.), available at http://www.amf-france.org/Styles/Default/documents/general/7761l.pdf.
39. See AMF, Decision by the AMF on the Equivalence of U.S. Standards for the Admission to Trading on
a Regulated Market (Oct. 1, 2007) (Fr.), available at http://www.amf-france.org/documents/general/7941_1.
pdf.
40. See Commission Regulation 1787/06, 2006 Oj. (L 337) (EL) ("amending Commission Regulation
(EC) 809/2004 implementing Directive 2003/71/EC of the European Parliament and of the Council as regards information contained in prospectuses as well as the format, incorporation by reference and publication
of such prospectuses and dissemination of advertisements").
41. See AMF, MsE EN Oeuvre du Rbglemenr Europ6en n* 809/2004 du 29 Avril 2004 Concernant les
Informations Contenues dans un Prospectus (Oct. 23, 2007) (Fr.), available at http://www.amf-france.org/
documents/general/7985_l.pdf.
42. See AMF, MISE EN Oeuvre du Rbglement Europren n' 809/2004 du 29 Avril 2004 Concernant les
Informations Contenues dans un Prospectus: Prrcisions Relatives A LA Notion DE Previsions (July 10, 2006)
(Fr.), available at http://www.amf-france.org/documents/general/7244-1.pdf.
43. Id.
44. Id.

45. Id.
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E. AMF ADOPTS NEW RULE ON PRO FORMA FINANCIAL

STATEMENTS

In January 2007, the AMF amended its general regulations to eliminate the requirement
that issuers provide two years of pro forma financial information in the event of a significant acquisition or disposal. 46 Instead, only one year is now required (for the financial
year in which the acquisition or disposal occurred). This change by the AMF roughly

coincides with the European Commission's adoption in February 2007 of an amendment
47
to Regulation (EC) 809/2004 regarding issuers that have a complex financial history.
Under the amended regulation, regulators are encouraged to be more flexible in their
requests for supplemental financial information, balancing the need for disclosure requirements that are effective and proportionate (i.e., not overly costly or onerous) on the one
hand with adequate protection of investors on the other. 48 The AMF's new position on

pro forma financial information therefore represents a movement toward greater
flexibility.
F. TRANsPOsmION OF THE TRANSPARENCY DIRECTivE INTO FRENCH LAW
COMPLETED

Through an order published on January 20, 2007, that amended the general regulations
of the AMF, 4 9 France completed the transposition of the E.U. Transparency Directive
(the "Directive") 50 into French law. The amendments apply for financial years or interim
periods ending after January 20, 2007.

V.
A.

Developments in Germany
IMPLEMENTATION OF THE

E.U.

TRANSPARENCY DIRECTIVE

Germany implemented the Directive 5 l by means of the Transparency Directive Implementation Act of January 5, 2007 (Transparenzricbtlinie-Umsetzungsgesetz-"TUG").52
The TUG took effect on January 20, 2007, the transformation date set forth in the Directive.5 3 It substantially modified the transparency requirements applicable to listed compa46. Order of Jan. 4, 2007, Journal Officiel de la Rtpublique Frangaise U.0.1 [Official Gazette of France],
Jan. 20, 2007.
47. SeeCommission Regulation 211/07, Amending Regulation (EC) No 809/2004 Implementing Directive
2003/71/EC of the European Parliament and of the Council as Regards Financial Information in Prospectuses Where the Issuer Has a Complex Financial History or has Made a Significant Financial Commitment,
2007 OJ. (L 61/24) (EU), available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:
061 0024:0027:EN:PDF.
48. Id.
49. Order of Jan. 4, 2007, supra note 46.
50. Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the
Harmonisation of Transparency Requirements in Relation to Information About Issuers Whose Securities are
Admitted to Trading on a Regulated Market and Amending Directive 2001/34/EC, 2004 O.J. (L 390/38)
(EI).
51. Id.
52. Transparenzrichtlinie-Umsetzungsgesetz [Transparency Directive Implementation Act], Jan. 10, 2007,
BGBI. I at 10 (F.R.G.).
53. Directive 2004/109/EC, supra note 50, art. 31(1).
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nies and their shareholders and bundled those requirements in the Securities Trading Act
(Wertpapierhandelsgesetz-WpHG).
Amongst other changes, the TUG introduced new thresholds for the disclosure of substantial shareholdings in listed companies where such shareholdings confer voting rights
on the shareholder. As required by the Directive, 54 the TUG introduced new disclosure
thresholds at 15, 20, and 30 percent of the voting rights and, going beyond the requirements of the Directive, 3 percent of the voting rights. As a result, post implementation of
the Directive shareholders whose voting rights reach, exceed, or fall below a threshold of
3, 5, 10, 15, 2 5, 30, 50, or 75 percent of the voting share capital of a listed company whose
home member state is Germany are required to notify the listed company and the Federal
Agency for the Supervision of Financial Services (BundesanstaltfiirFinanzdienstleistungsaufsicht-BaFin).55 Such notification is due within four business days, and the listed company
in turn is required to publish the notification within three business days after receipt of the
notification. 56 The Securities Trading Act continues to provide that certain shareholdings
(e.g., shares held by subsidiaries, trustees, or parties acting in concert) must be taken ac57
count of when determining the disclosable voting rights.
Furthermore, the TUG introduced a new disclosure requirement for the holding of
financial instruments conferring to the holder of the instrument the right to acquire, on
such holder's initiative, voting shares that have been issued and admitted to trading. The
notification requirement is triggered if such voting rights reach, exceed, or fall below a
threshold of 5, 10, 15, 20, 25, 30, 50, or 75 percent of the voting share capital of a listed
company.SS In general, such voting rights shall not be aggregated with voting rights at59
taching to shares already held by the reporting shareholder.
The TUG also introduces a statutory requirement for listed companies of all industries
to submit quarterly reports. 60 Before the TUG, the law merely provided for semi-annual
reporting, while quarterly ieports were required under stock exchange rules applicable to
companies that had opted to trade in a segment with enhanced transparency (such as the
Prime Standard of the Frankfurt Stock Exchange).
A new feature introduced by the TUG is the true and fair view statement. It is a statement to be issued by all members of the management body of the issuer-i.e., in the case
of a stock corporation (Aktiengesellschaft), all members of the management board (Vorstand)-to the effect that, to the best knowledge of the members of the management body,
the annual accounts and the semi-annual interim report of a German listed company provide a true and fair view of the situation of the company. 61 The German legislator chose
to limit the statement to the best knowledge of the members of the management body to
express the objective that only intentional misconduct, but not negligence, should result in
54. Id. art. 9(1).
55. Wertpapierhandelsgesetz [Securities Trading Act], Sept. 9, 1998, BGBI. I at 2708, as amended, § 21(1)1
(F.R.G.), available at http://www.iuscomp.org/gla/statutesIWpHG.htn [hereinafter WpHG].
56. Id.§ 26(1)1.
57. Id.
§ 22.
58. Id.§ 25(1)1.
59. Id. § 25(1)3.
60. Id. §§ 37w, x.
61. Id. §§ 37v(2), w(2) (each in connection with § 264(2)3 and § 289(1)5 of the German Commercial
Code).
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personal liability. According to the legislative materials, "best knowledge" means the rele62
vant individuals' knowledge after due enquiry.
Finally, the TUG extended the applicability of the enforcement regime under which
the German Financial Reporting Enforcement Panel (Verein Deutsche Priifstelle flir
Rechnungslegung -DPR e.V.) and the BaFin enjoy the right to check the financial reporting of listed companies. The authority to conduct a review and demand the public disclosure of rectifications now extends not only to the most recent annual accounts but also to
63
semi-annual reports and the true and fair view statement.
B.

IMPLEMENTATION OF THE
DIRECTIVE

E.U.

MARKETS IN FINANCIAL INSTRUMENTS

Germany also implemented the E.U. Markets in Financial Instruments Directive 64
(MiFID) by means of the Financial Markets Directive Implementation Act of July 16,
2007 (Finanzmarktrichtlinie-Umsetzungsgesetz-FRUG).6 The FRUG substantially harmonizes and expands the requirements applicable to banks and other intermediaries offering their customers access to the securities markets. The provisions relevant for the
implementation of the MiFID took effect on November 1, 2007.

VI. Developments in Japan
A.

NEW EXCHANGE PLANNED FOR ASIAN START-UP CoMPANs-IPO OF ToKyo
STOCK EXCHANGE PLANNED FOR

2009

In October 2007, the Tokyo Stock Exchange Group, Inc. (TSE) and the London Stock
Exchange Group PLC signed a joint venture agreement aimed at establishing a new stock
market for Japanese and Asian start-up companies. 66 Under the plan, the new market will
be based in Tokyo and patterned on London's Alternative Investment Market for young
companies. Still unnamed, the new market is scheduled to begin operating by the end of
2008 and is part of Japan's broader effort to promote Tokyo as a revitalized international
financial center similar to New York's Wall Street. Meanwhile, in preparing for its own
IPO in 2009, the TSE was reorganized into a holding company structure, 67 similar to that
62. Finance Committee of the Lower House of the German Federal Parliament (Finanzausschussdes Deutschen Bundestages), BTDrucks 16/3644 at 58 (Nov. 29, 2006).
63. Handelsgesetzbuch [HGB] [Commercial Code], § 342b(2)1 (F.R.G.); WpHG, supra note 55,
§ 37o(1)4.
64. Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on Markets in
Financial Instruments Amending Council Directives 85/61 1/EEC and 93/6/EEC and Directive 2000/12/EC
of the European Parliament and of the Council and Repealing Council Directive 93/22/EEC, 2004 O.J. (L
145/1) (EU).
65. Finanzmarktrichtdinie-Umsetzungsgesetz [Financial Markets Directive Implementation Act], July 19,
2007, BGBI. I at 1330 (F.R.G.).
66. Press Release, London Stock Exchange, Tokyo Stock Exchange and London Stock Exchange to Establish a New Growth Market (Oct. 30, 2007), available at http://www.londonstockexchange-ir.conlse/news/
releases/2007/2007-10-30/.
67. Press Release, Tokyo Stock Exchange Group, Establishment of TSE Group, Inc. (Aug. 2, 2007), available at http://www.tse.or.jp/english/news/200708/070802 a.htmi.
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of the NYSE. The new structure is intended to isolate the TSE's function as a market
regulator from its future role as a public company.

B.

NEW FINANCIAL INSTRUMENTS AND EXCHANGE LAW TAKES

EFFEcT

Japan's financial services industry began feeling the full brunt of the sweeping rules and
onerous disclosure requirements imposed by Japan's Financial Instruments and Exchange
68
Law (FIEL) this year, as most of the new law's provisions took effect.

C.

SUPREME COURT PERMITS FIRST-EVER EXERCISE OF POISON PILL

On May 18, 2007, Steel Partners Japan Strategic Fund, L.P. ("SP"), a New York-based
investment fund, launched an unsolicited tender offer for the remaining shares it did not
own in a Japanese corporation, Bull-Dog Sauce Co., Ltd. ("BD"). After inquiring about
SP's management plan, BD sought shareholder approval to issue stock acquisition rights
(SAIRs) to dilute SP's ownership pursuant to a stock rights plan, popularly known as a
poison pill. Under BD's stock rights plan, all SARs received would be convertible into
more BD stock, except for the SARs issued to SP, which could only be converted into
cash. In early June, an overwhelming majority of BD's shareholders-88.7 percent-approved implementation of BD's defensive stock rights plan. SP sought an injunction in
Tokyo District Court to block the poison pill's exercise, arguing that BD's board had
violated its fiduciary duties and that the stock rights plan violated a fundamental tenet of
Japanese corporate law requiring all shareholders to be treated equally. The District
Court denied SP's injunction request, and the Tokyo High Court affirmed, characterizing
69
SP as an "abusive acquirer."
On August 7, 2007, the Japan Supreme Court affirmed the High Court's decision to
allow BD's poison pill to be exercised, but on narrower grounds. 70 Acknowledging that
takeover defenses are unfair where they are instituted for the purpose of entrenching an
incumbent board, the Supreme Court ruled that BD's share rights plan was not exercised
for that purpose and that the decision to implement the plan properly lay with BD's shareholders who were well-informed and not acting irrationally.
By assigning great weight to the target shareholders' approval of BD's poison pill, the
Supreme Court was ostensibly following the METI Hostile Takeover Defense Guide68. Kinyu shohin torihildho [Financial Instruments and Exchange Law], Law No. of 1948, as amended by
Law No. 65 and Law No. 66 of 2006. (Japan) [hereinafter FIEL]. For a discussion of the FIEL, see another
article in this volume-Pamela A. Fuller, InternationalLegal Developments in Review: 2007, Finance-International Investment-Japan, 42 INT'L LAW. (PAGES) (2008). For a detailed description of the FIEL, see also
the full article posted on this committee's website at http://www.abanet.org/dch/committee.cfmcom=IC764000. The FIEL will not be discussed further in this article.
69. Steel Partners Japan Strategic Fund, L.P. v. Bull-Dog Sauce KK, 1271 Kin'yu, shoji hanrei [Financial
and commercial decisions] 17 (Koto Saibansho (Tokyo High Court], July 9, 2007), available at http://
www.courts.go.jp/hanrei/pdf/20070718104214.pdf (Japanese).
70. Steel Partners Japan Strategic Fund, L.P. v. Bull -Dog Sauce, K.K, Appeal from Injunction against
Issuance of Warrants, 1441 Saibansho jiho [Court times] 313 (Saiko Saibansho [Japan Supreme Court], Aug.
7, 2007), available at http://www.courts.go.jp/hanreii/pdf/20070927142919.pdf. (Japanese).
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lines, 7' which state that the ultimate test for determining the reasonableness of a particular
takeover defense, such as SARs, is whether the defense enhances corporate value. 72 Incorporating U.S. takeover jurisprudence, particularly the Unocal case, 73 the METI Guidelines
emphasize that if a hostile takeover threatens to impair corporate value, then the defensive
measures must be proportional to the threat and not excessive. 74 Two key factors that
should be considered in determining whether a defensive stock rights plan is reasonable
and not excessive, according to the METI Guidelines, are whether the target shareholders
had a meaningful chance to approve the plan and whether they had an opportunity to
change directors so as to eliminate the takeover defenses if they so wanted. 7s The Supreme Court's opinion, which strongly implies that the target's shareholders have the final
say on whether a poison pill should be exercised, could set a dangerous precedent. The
opinion could encourage Japanese firms to revert to their traditional method of fending
off unwanted suitors by issuing large blocks of stock to stable shareholders who, as Japan's
post-war history has shown, can be relied upon for their loyalty to the target's incumbent
managers, even if a change of control would likely increase the enterprise's corporate
value.

D.

CROSs-BORDER TRIANGtULAR MERGERS BECOME LEGAL WITH DEFERRED
TAXATION

On May 1, 2007, a controversial provision contained in the 2005 Companies Law, 76
allowing foreign corporations to engage in inbound triangular mergers with Japanese corporations, finally took effect after a long debate over the new rule's potential impact on
foreign investment in Japan. Since the 1990s, Japan has been authorizing more and more
corporate restructuring techniques, but until May 2007, none were permitted in the crossborder context. 77 Rather, mergers and acquisitions between Japanese and foreign compa71. See Corporate Value Study Group, Preparing Defensive Measures Toward Hostile Takeovers (Measures
to Defend Corporate Value), at 8 (Mar. 2005), available at http://www.meti.go.jp/english/information/
downloadfiles/Corporate%20Value.pdf [hereinafter METI Guidelines].
72. See id. 1 4.
73. See Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985). In Unocal, the Delaware Court of
Chancery sanctioned defensive measures in response to a threat to the target's corporate policies and effectiveness, provided that the takeover defenses were proportional to the threat and not excessive.
74. METI Guidelines, supra note 71, T 4.
75. See id. I 4A (standard 2.1). This factor appears to incorporate a line of U.S. judicial decisions beginning
with Unitrin, Inc. v. American General Corp., 651 A.2d 1361 (Del. 1995).
76. Kaisha Ho [Companies Law], Law No. 86 of 2005 (Japan) [hereinafter Companies Law]. For an overview of the new provisions, see Pamela A. Fuller, InternationalLegal Developments in Review: 2005, Regional and
Comparative Law -Asia and Pacific Law, 40 INT'L LAW. 515, 521-523 (2006); Pamela A. Fuller, International
Legal Developments in Review: 2005, Corporate-InternationalMergers andAcquisitions, 40 INT'L LAW. 311, 325328 (2006).
77. For years, Japan's Commercial Code (the predecessor to the 2005 Companies Law) allowed direct
mergers between two Japanese corporations, but direct mergers involving foreign corporationswere not allowed.
Likewise, the Commercial Code did not allow merging companies to use shares of a foreign corporation as
consideration in the merger. Although the 2005 Companies Law still does not permit direct mergers between a Japanese and a foreign corporation, it does sanction inbound triangularmergers-meaning that shares
of the acquiring Japanese corporation's foreign parent can be used as consideration in the deal. Thus, under
the new provision, the parent of the surviving corporation can be a foreign entity, but both the merged target
(which ends its corporate existence), and the surviving corporation (i.e., the Japanese subsidiary into which the
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nies, as well as Japan's levels of inbound foreign investment, has long been stymied by
Japan's lack of transactional tools to achieve optimal structures for multinational corporations. Fearing that lifting the ban on cross-border triangular mergers would somehow
trigger a spate of unwanted foreign takeovers of Japanese companies, Japan's powerful
business lobby, the Japan Business Federation, also known as Nippon Keidanren, convinced lawmakers to defer the effective date of the triangular merger provision by one
year, to May 2007, in order to draft special provisions to restrict the acquisition technique's availability-a move that was heavily criticized as too protective. 78 After a lot of
public debate, the Japanese government decided to legalize foreign triangular mergers

without the proposed restrictions on their availability, and without further extensions of
the provision's effective date.
Although slated to be legalized in May 2007, a foreign triangular merger was not likely
to become a popular method of acquiring a Japanese company unless Japan's tax treatment
of the target corporation and its shareholders was also liberalized. Prior to a recent
amendment to Japan's tax laws, shareholders of a Japanese target could defer tax on their
exchanged shares only if the acquiring company was another Japanese corporation; an

exchange of domestic shares for foreign shares was immediately taxable. 79 In late 2006,
Japan's tax authorities decided that foreign triangular mergers should receive virtually the
same tax treatment as purely domestic, direct mergers-meaning that the inherent built-

in gains and losses in the target's assets, as well as the built-in gains and losses inherent in
the target stockholders' shares, may be tax-deferred so long as the transaction satisfies
certain requirements.8 0
Japan's May 2007 legalization of tax-deferred cross-border triangular mergers is an important step towards the country's goal of opening its capital markets to foreign direct

target is merged), must be resident Japanese corporations. A "reverse triangular merger," in which the target
corporation survives and the parent corporation's subsidiary dissolves, is a very popular acquisition technique,
but it is not sanctioned under Japan's 2005 Companies Law. Thus, the new law will help facilitate foreign
investments into Japan-but not outbound investments.
78. Likening cross-border triangular mergers, which are always negotiated, to hostile takeover bids, is
probably an unfounded analogy. A triangular merger is an extraordinary transaction under Japanese law,
which generally requires a two-thirds majority vote of both the target company's shareholders and the acquiring Japanese company's shareholders. While it is theoretically possible to get this level of approval without
management's consent, it is highly unlikely, even in a U.S. corporation, much less in a Japanese one.
79. Most OECD countries sanction tax-deferred share exchanges with foreign corporations as an acquisition technique, provided certain requirements are satisfied. See, e.g., U.S. Treas. Reg. §§ 1.367(a)-3(c), 3(d)(3), examples 5 - 12 (RIA 1998).
80. In April 2007, Japan's Ministry of Finance released an ordinance setting forth the following requirements for tax deferral in cross-border triangular mergers: (1) the foreign parent must hold 100% of the
Japanese acquiring corporation prior to the merger and not intend to quickly dispose of the shares once the
merger is completed; (2) a substantial percentage of the consideration given to the target's shareholders must
be stock in the foreign parent; (3) the Japanese acquiring corporation must not be a transient corporation, and
must be engaged in a Japanese business prior to the merger; and (4) the Japanese target and the Japanese
acquiring corporation must meet a business relationship requirement, intended to ensure that the acquiring
corporation is a bona fide business, and that the transaction has a legitimate business purpose. In addition,
the test contains a safe harbor. Tax recognition may be deferred until the taxpayer, who takes an exchanged
basis in the property received, disposes of that property in a taxable transaction. SeeOrdinance concerning
foreign triangular mergers, Int'l Tax Policy Div., Tax Bureau, Ministry of Finance, April 13 , 2007.
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investment (FD ).81 Although this type of merger is not likely to be used in hostile acquisitions, it may be an excellent vehicle for a white knight-the potential acquirer chosen by
a target's board to rescue it from an unwanted bidder's takeover attempt. This defensive
use of foreign triangular mergers would be highly ironic given that the transaction's Japanese detractors were so fearful they would become a powerful takeover tool in the hands
of hostile foreign acquirers.

E.

CITIGROUP BECOMES FIRST FOREIGN MULTINATIONAL TO UTILIZE TRIANGULAR
MERGER IN JAPAN

On October 2, 2007, U.S. financial giant Citigroup Inc. announced its intention to
conduct a forward triangular merger to acquire the Japanese brokerage firm Nikko Cordial Corporation (Nikko) for an estimated 530 billion yen (US $4.6 billion), 2 Slated for
early 2008, the transaction will mark the first time a company has employed Japan's newly
authorized cross-border merger technique. Citigroup already has a presence in Japan
through its 100 percent owned subsidiary, Citigroup Japan Holdings Ltd., but is looking
to expand its financial services in Japan as more Japanese individuals shift their money out
of low-interest deposits into higher-yielding investments. 83 Assuming Citigroup's triangular merger is completed, it will constitute the largest acquisition (in deal-value terms) of
84
a Japanese company by a foreign company in Japan's post-war history.
81. In late 2006, Japan's government announced a new goal of doubling inward FDI by the year 2010-an
increase Japan desperately needs in order to sustain its gross domestic product while its population is rapidly
aging. Japan's net levels of inward FDI have long lagged way behind that of other industrialized countries. In
2006, for example, the U.S., United Kingdom, France, and China, recorded net capital inflows of 180.5, 139.5,
81, and 78 billion U.S. dollars, respectively. Meanwhile, Japan recorded a net capital outf7m of 6.7 billion U.S.
dollars in 2006, although its levels of both inward and outward FDI hit record peaks. See Japan External
Trade Organization, 2007 JETRO White Paper on International Trade and Foreign Direct Investment Increasing Utilization of Asian FTAs and Growth Strategies for Japanese Companies 9, 18 (Aug. 8, 2007),
available at http://www.jetro.go.jp/en/stats/white-paper/. by the year 2007.
82. In the spring of 2007, Citigroup Holdings launched a tender offer for Nikko shares, in which it acquired 68% of Nikko's outstanding stock. Thus, because a majority of Nikko's shares are already owned by
the Japanese subsidiary of Citigroup, the subsidiary, as a Nikko shareholder, can be relied upon to approve
the triangular merger. See Peter Alford, Citigroup Swallows Japanese Brokerage, AuSTRALIAN, Jan. 21, 2008.
[Editor's note: Because of the fluctuation in stock prices in the wake of the subprime mortgage fallout, Citigroup's acquisition of Nikko Coridal actually cost Citigroup approximately $14 billion U.S. dollars-far
more than original projections. See Citigroup Completes Buy, Names Pres of Nikko Cordial,NIKKEI fJan. 29,
2008).]
83. Under the plan, Citigroup will first transfer some of its own shares to its wholly-owned Japanese subsidiary (Citigroup Holdings), which will then be immediately transferred to Nikko in exchange for all of
Nikko's assets and liabilities. Nikko, in turn, will transfer Citigroup's stock to its own shareholders who, in
exchange, will relinquish their Nikko shares. Nikko will be legally merged into Citigroup Holdings, and its
corporate identity will be dissolved. After the merger, Citigroup Holdings will hold all of Nikko's business
assets and liabilities in corporate solution and will continue to conduct Nikko's businesses, and Nikko's former shareholders will be shareholders of the U.S. parent Citigroup, although any shareholders who object to
the deal may receive cash instead of Citigroup shares. Based on October 2007 stock prices, Nikko shareholders stood to receive the equivalent of 1,700 yen in Citigroup stock for each Nikko share they relinquished
which, if those stock prices hold up, would cause them to receive about 0.3 Citigroup shares for each Nikko
share, and to realize a 16% premium on the exchange.
84. [Editor's note: The Citigroup-Nikko Cordial triangular merger was completed on Jan. 29, 2008. Based
on Citigroup's stock prices, which dropped precipitously by January 2008 in the wake of its losses stemming
from the collapse of the U.S. subprime mortgage market, the target stockholders actually received 0.602 of a
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Developments in the Netherlands
F'tANcLtL MARKETS SUPERVISION ACT

In the Netherlands, 2007 started off with the completion of one of the biggest legislative processes ever, with the entry into force on January 1 of the Financial Markets Supervision Act (Wet op bet financieel toezicht).85 The Financial Markets Supervision Act
combines several existing Dutch financial supervision acts into one comprehensive act for
financial supervision and replaces, inter alia, the 1995 Act on the Supervision of the Securities Trade (Wet toezicht effectenverkeer 1995), the 1992 Credit System Supervision Act (Wet
toezicht kredietwezen 1992), and the Act on the Supervision of Investment Institutions (Wet
toezicht beleggingsinstellingen). The Financial Markets Supervision Act contains rules of
conduct and prudential rules for companies that are active on the financial markets (such
as credit institutions, investment companies, investment funds, securities brokers, and
clearing institutions) as well as rules that apply to all participants in the financial markets,
for example in relation to prospectus requirements, insider trading, market abuse, and
86
takeover bids.
Together with the Financial Markets Supervision Act, eleven governmental decrees and
various ministerial regulations entered into force, providing more detailed rules in respect
of the Act.87 In addition, the Dutch financial market supervisory authorities, the Netherlands Authority for the Financial Markets (AutoriteitFinanciele Markten), and the Dutch
Central Bank (De NederlandscbeBank N. V.) have (re-)issued several further regulations and
policy rules under the Financial Markets Supervision Act.88
As 2007 progressed, the Financial Markets Supervision Act was amended several times,
inter alia, as a result of the implementation of the Basel II requirements, the implementation of the Takeover Bids Directive, and the implementation of the Markets in Financial
Instruments Directive.
B.

IMPLEMENTATION OF BASEL H REQUIREMENTS

The Act on the Implementation of the Basel II Requirements also entered into effect in
2007.89 This Act implements the rules of the amended Banking Directive 90 and the
Citigroup share for every Nikko Cordial share they exchanged. Twenty-nine target shareholders opted to
receive cash payments for their Nikko Cordial stakes, rather than participating in the tax-deferred stock
swap.]
85. See Wet van 28 september 2006, Houdende Regels met Betrekking tot de Financitle Markten en het
Toezicht Daarop (W'et op het Financieel Toezicht) [Financial Markets Supervision Act], Stb. 2006, No. 475
(Neth.), available at http://www.minfin.nl/binaries/minfin/assets/pdf/dossiers/financi-le-markten/financieeltoezicht/stbl0485.pdf.
86. See Explanatory Memorandum to the Financial Markets Supervision Act, Parliamentary Papers II
2003/2004, 29708, No. 3.
87. See Bulletin of Acts and Decrees 2006, 664 (Neth.).
88. See generally Government Gazettes 2006, 228-230, 241, 242 & 244 (Neth.).
89. Wet van november 2006, Implementatie Kapitaalakkoord Bazel 2 [Act Implementing the Basel II Capital Accord], Sth. 2006, No. 613 (Neth.).
90. See Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006 Relating to
the Taking up and Pursuit of the Business of Credit Institutions, 2006 Oj. (L 177/1) (EU).
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amended Capital Adequacy Directive91 and amends various prudential supervision rules of
the Financial Markets Supervision Act for investment firms and credit institutions, for
example in relation to solvency requirements, day-to-day management, and disclosure.
C.

IMPLEMENTATION OF THE TAKEOVER BIDS DIREcTrvE

As of October 28, 2007, the legislative proposal for the implementation of the rules of
the Takeover Bids Directive92 and the Decree on Takeover Bids entered into force. With
the entry into force of this legislative proposal, the rules on takeover bids have been implemented in the Financial Markets Supervision Act. The Decree on Takeover Bids introduces certain new rules in relation to, among other things, the maximum offer period
for a takeover bid, the information that needs to be included in the offer document, and
the information that needs to be provided to the employees of the target.
D.

IMPLEMENTATION OF THE MARKETS Iw FINANcIAL INSTRUMENTS DIRECTIvE

The legislative proposal for the implementation of the rules of the MiFID 93 in the
Financial Markets Supervision Act entered into force on November 1, 2007. The legislative proposal amends certain provisions of the Financial Markets Supervision Act and of
various decrees and regulations promulgated thereunder, especially in relation to rules of
conduct for investment firms. The MiFID contains rules that strive to achieve a more
efficient and integrated European market for investment activities and investment
services.

E. ACT

ON THE SUPERVISION OF FINANciAL REPORTING

As of December 31, 2006, the Act on the Supervision of Financial Reporting (Wet
toezicht financile verslaggeving) and the accompanying governmental decree entered into
force. As of this date, the Netherlands Authority for the Financial Markets is the competent supervisor in relation to the compliance by Dutch companies with listed shares or
bonds with the rules on annual financial reporting. The Act on the Supervision of Financial Reporting is intended to facilitate the transparency and the comparability of financial
94
reporting by listed companies.
A legislative proposal for the Act on the Implementation of the Transparency Directive 95 is currently pending with Dutch Parliament. 96 Among other things, this proposal
will broaden the supervisory powers of the Netherlands Authority for the Financial Mar91. See Directive 2006/49/EC of the European Parliament and of the Council of 14 June 2006 on the
Capital Adequacy of Investment Finns and Credit Institutions, 2006 Oj. (L 177/201) (EU).
92. See Directive 2004/25/EC of the European Parliament and of the Council of 21 April 2004 on Takeover Bids, 2004 OJ. (L 142) (EL).
93. See Directive 2004/39/EC of the European Parliament and of the Council of2l April 2004 on Markets
in Financial Instruments Amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/
EC of the European Parliament and of the Council and Repealing Council Directive 93/22/EEC, 2004 OJ.

(L 145/1) (EU).
94. See Explanatory Memorandum to the Act on the Supervision of Financial Reporting, Parliamentary
Papers II 2005/2006, 30336, No. 3.
95. Directive 2004/109/EC, supra note 50.
96. See Parliamentary Papers II 2006/2007, 31093, No. 1.
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kets under the Act on the Supervision of Financial Reporting to also include supervision
of semi-annual financial reporting. The legislative proposal for the Act on the Implementation of the Transparency Directive is currently scheduled to enter into force on January
1, 2008.
F.

MERGER OF EURONEXT AND THE NEW YORK STOCK EXCHANGE

The merger between Euronext and the NYSE was completed in April 2007. 97 Prior to
completion of the merger, the Dutch Minister of Finance granted a so-called declaration
of no-objection and a stock exchange license for the merger. 98 The Minister of Finance
has set several conditions in the declaration and the license, including in relation to the
future local responsibility of the Euronext exchanges and the requirement that no U.S.
rules may become effective on the Euronext Amsterdam stock exchange. The Minister of
Finance can impose several sanctions if Euronext does not comply with these rules, including the ultimate remedy of activating a foundation that will acquire the shares in the
holding companies of the Euronext group in case the U.S. rules gain too much influence
on the European securities markets. 99 Following the merger, the formal name of the regulated market of Euronext Amsterdam N.V. has been changed to Euronext Amsterdam by
NYSE Euronext.
G.

NETHERLANDS

GRArTS

SEC-REGISTERED ISSUERS FAST TRACK ACCESS TO

EUROPEAN EQUITY CAPITAL MARKETS

In September 2007, NYSE Euronext Amsterdam announced to market participants that
the Netherlands Authority for the Financial Markets is prepared to apply a facilitated
regime allowing the use of non-E.U. prospectuses to access E.U. equity capital markets
through a secondary listing on Euronext Amsterdam by NYSE Euronext. Because the
Netherlands Authority for the Financial Markets is not required to subject these thirdcountry documents to a review on the basis of the detailed European Prospectus Regulation, 100 the process should be relatively efficient. The facilitated prospectus regime is
based on Article 20 of the Prospectus Directive, 101 which allows E.U. regulators to approve third-country, non-E.U. prospectuses that meet certain equivalency standards. In
principle, the Netherlands Authority for the Financial Markets declared elements of U.S.
securities law regime equivalent to the E.U. prospectus regime. As a result, SEC-regis97. See NYSE Euronext, NYSE Euronext Celebrates Completion of NYSE Group, Inc./Euronext N.V.
Merger, http://www.nyse.com/events/1175251256417.homl (last visited Apr. 20, 2008).
98. See Government Gazette 2007, 26, p. 11 (Neth.).
99. See Press Release, Ministry of Finance, Zalm Grants 'Declaration of No-Objection' for EuronextNYSE Merger (Feb. 2, 2007) (Neth.), available at www.minfin.nl/en/actual/newsrealeases,2007/02/Zalmgrants-declaration-of-no-objection-for-Euro.html.
100. Commission Regulation 809/04, Implementing Directive 2003/71/EC of the European Parliament and
of the Council as Regards Information Contained in Prospectuses as well as the Format, Incorporation by
Reference and Publication of such Prospectuses and Dissemination of Advertisements, 2004 OJ. (L 149/1)
(EU.
101. Directive 2003/71/EC of the European Parliament and of the Council of 4 November 2003 on the
Prospectus to be Published when Securities are Offered to the Public or Admitted to Trading and Amending
Directive 2001/34/EC, art. 20, 2003 OJ. (L 345) (EU).
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tered companies can obtain a secondary, so-called technical listing on Euronext Amsterdam by NYSE Euronext using existing U.S. filings, such as U.S. Forms 20-F.102

VIII.
A.

Developments in Peru

ENACTMENT OF NEW REGULATIONS FOR THE INVESTMENT OF RESOURCES
MANAGED BY PRIVATE PENSION FUND MANGERS IN FOREIGN
INSTRUMENTS

Through SBS Resolution 008-2007, the Superintendence of Banking, Insurance, and
Private Pension Fund Managers (SBS) approved new regulations that aim to reduce the
strictness of those thresholds that satisfy the following: (1) define when an instrument
issued abroad can be considered as an eligible investment for local pension funds and (2)
set forth the limits for investing in each type of instrument.103 Thus, investment in instruments is no longer restricted to transactions that are designated in the currency of a country that has an international risk rating of at least AA, and the requirements applicable to
the investment fund itself and to the investment fund manager have been lowered. The
possibility of investing directly in hedge funds has also been authorized, and investments
in debt instruments are no longer restricted to securities offered in primary offers. Finally, the investment restrictions for each type of instrument now allow Private Pension
Fund Managers a greater exposure to risk than the former regulations did.
B.

CRITERIA FOR DEFINING ELIGIBLE INSTRUMENTS IN TERMS OF LIQUIDITY

SBS Official Communication No. S-623-2007 establishes the liquidity requirements
that must be met by equity instruments and units in investment collective schemes offered
to entities belonging to the national insurance system in order to qualify as eligible investments. 1°4 In this regard, shares of capital stock and other equity instruments will be regarded as liquid when: (i) in the case of local instruments, they are short-listed in the Table
of Bench-mark Instruments published by the Lima Stock Exchange on a quarterly basis
and (ii) in the case of foreign instruments, they comprise an index recognized and approved by the SBS. On other hand, for investing in collective investment schemes, the
requirements for liquidity will vary depending on whether the relevant fund is incorporated on Peruvian territory and whether the investment scheme is open-ended or closedended.105

102. See F. Rolvink, Snelle Notering op Euronext, Her Financieele Dagblad (Amsterdam), Sept. 4, 2007.
103. [Official Gazette], Jan. 7, 2007 (Peru).
104. [Official Gazette], Feb. 16, 2007 (Peru).
105. Investment in close-ended foreign investment schemes is subject to the following requisites: (i) the
units must be listed in an stock exchange approved by the SBS; (ii) the volume of trading during the last
twelve months shall not be lower than 70% of the net asset value of the investment collective scheme; and (iii)
the average daily volume of trading of the units shall not be lower than US$ 1,000,000 during the previous six
months.
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TAX ACT

Legislative Decree No. 972 introduced significant amendments to the treatment of capital gains arising from the trading in securities, all of which will be effective as of January
1, 2009.106 As of that date, income tax levied on capital revenues earned by individuals
will be calculated separately from income obtained from other sources, at a rate of 5 percent. Taxation on dividends, however, will still be subject to a rate of 4.1 percent. Interest
and gains earned from debt instruments issued on or after March 11, 2007 will only be
exempt from income tax until the end of fiscal year 2008. Capital gains arising from debt
instruments issued before that date, however, will still benefit from the exemption.

D.

AMENDMENTS TO INCOME

TAX ACT

Legislative Decree No. 979 introduced further amendments to the Income Tax Act, all
of which were effective as of January 1, 2008.107 Among the changes that are worth highlighting, Article 44 of the Income Tax Act has been amended in order to clarify that losses
arising from trading with financial derivative instruments for purposes other than risk
hedging may only be off-set against income arising from the use of financial derivative
instruments with the same purpose in the relevant fiscal year.

IX.
A.

Developments in Poland
MARKET DEVELOPMENTS

The Polish securities market is still one of the most buoyant developing emerging markets in Central and Eastern Europe. According to the Federation of European Stock
Exchanges, with respect to the number of IPOs, the Warsaw Stock Exchange was the
leader in Europe in 2006.108 In 2007, this pace seemed set to continue. As of October 30,
2007, there had been sixty-three IPOs on the Warsaw Stock Exchange, placing the Warsaw Stock Exchange second in Europe behind only London.10 9 The total value of Polish
IPOs amounted to 16.9 billion zlotys (US$6.8 billion).
In 2007, the Warsaw Stock Exchange launched an alternative trading system called
NewConnect. This system is geared toward a riskier market, such as stocks from small
and medium enterprises. NewConnect may significantly increase the development perspectives of entities that are not yet ready to enter the main trading floor due to their
short track-record.I1 0
106. [Official Gazette], Mar. 10, 2007 (Peru).
107. [Official Gazette], Mar. 15, 2007 (Peru).
108. Debiuty Gieldowe 2006-GPW Liderem (Dec. 12, 2007) (Pol.), available at http://www.ipo.pl/ipo/debiuty-gieldowe ipo/debiuty.gieldowe_2006 -_pw liderem 592145.html.
109. Dariusz Marszalek, Rekordowa Liezba Debiutdw w 2007 Roku (Feb. 11, 2007) (Pol.), available at http://
www.ipo.pl/ipo/debiuty-gieldowe-ipo/rekordowajiczba_debiutow-w_2007_roku_592145.html.
110. For more information, see Warsaw Stock Exchange, NewConnect, http://www.newconnect.pl/ang/
ang.index.php (last visited Apr. 20, 2008).
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LEGISLATIVE DEVELOPMENTS

Over the past several years, accession to the E.U. has been the main catalyst for change
in the securities laws in Poland. In October 2005, following accession, the Law on Public
Turnover in Securities of August 21, 1997,1" was replaced by a complex trilogy of legislation." 2 One part of that trilogy, the Act on Trading in Financial Instruments, was designed to harmonize Polish securities law with E.U. law and to implement provisions to
increase the competitiveness and efficiency of the Polish securities market. Less than
three years on, however, the Polish Sejm, (the lower house of the legislature) has been
considering substantial amendments to the Act." 3 The debated modifications aim at further improving market practice in Poland and further adjusting the Act to comply with the
MiFIDII4 and the Capital Requirements Directive." 5
Further to the implementation of MiFID, the result of the amendments included in the
bill will be to expand the list of financial instruments-particularly with regard to derivative products, the value of which stems from that of some underlying asset, from an index
or from an indicator-and decrease the level of risk related to those instruments because
they shall be covered by the compensation system. 116 In addition, the proposed amendments will accomplish the following: (i) revise the definition of brokerage activity to include investment counseling; (ii) provide for the mandatory notification to the Financial
Supervisory Commission of the intention to make an indirect sale of stocks in a brokerage
house;' 17 (iii) implement Article 32(2) of the MiFID by providing that the use of investment firm agents in Poland by a foreign company is included in the definition of conducting brokerage activity in Poland; (iv) break up the monopoly of the National
Depositary for Securities with respect to the settlement of transactions; (v) permit the
public quotation of securities issued by the institutions of mutual investments with European UCITS status;" 5s (vi) allow for the development and efficient increase of speculative
strategies such as "short selling" or "repos"; (vii) eliminate the supervisory duty of the
Ill. Dziennik Praw Journal of Laws] No. 111, item 937 (2005) (Pol.).
112. These laws are the Act on Trading in Financial Instruments of July 29, 2005 (journal of Laws No. 183,
item 1538 (Pol.), as amended), the Act on Public Offers and the Conditions Governing the Admission of
Financial Instruments to the Regulated System of Trading and on Publicly Traded Companies of July 29,
2005 (Journal of Laws No. 183, item 1539 (Pol.), as amended), and the Act on Supervision of the Financial
Market of July 29, 2005 (Journal of Laws No. 183, item 1537 (Pol.), as amended).
113. For the full text in Polish, see Rzadowy Projekt Ustawy o Zmianie Ustawy o Obrocie Instrumentami
Finansowymi Oraz Niekt6rych Innych Ustaw, http://orka.sejm.gov.pl/proc5.nsf/opisy/1789.hun (last visited
Apr. 20, 2008).
114. Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on Markets in
Financial Instruments Amending Council Directives 85/61 I/EEC and 93/6/EEC and Directive 2000/12/EC
of the European Parliament and of the Council and Repealing Council Directive 93/22/EEC, 2004 O.J. (L
145/1) (EU).
115. Directive 2006/49/EC of the European Parliament and of the Council of 14 June 2006 on the Capital
Adequacy of Investment Firms and Credit Institutions, 2006 O.J. (L 177/201) (EU).
116. The compensation system, created and conducted by the National Depository for Securities based on
the Act on Trading in Financial Instruments, aims at protecting investment firm clients in case of, inter alia,
bankruptcy of a brokerage house and is compulsory for brokerage houses operating on the territory of
Poland.
117. Indirect sale occurs as result of a sale of shares of the brokerage house's shareholder, causing a decrease
of voting power in the shareholder's "shareholders' meeting" below the level of 50%.
118. UCITS stands for Undertakings for Collective Investment in Transferable Securities.
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Polish Financial Supervisory Commission over banks conducting brokerage activity, and
end the obligation for banks to split this activity from others; and (viii) end certain obligations for banks related to capital adequacy.
In order to keep its leading place in Europe, the Polish capital market will not only have
to attract foreign investors but also to reduce barriers to investments. Fortunately, all
indicators show continuous growth of the market and great potential in the near future. It
seems that the legislative intention of the proposed legislation goes beyond the plain adjustment of the Act on Trading in Financial Instruments. The purpose is to reduce impractical regulations governing securities trading and to improve communication amongst
supervisory bodies.

X.
A.

Developments in the United Kingdom
TRANSPARENCY RULES

The E.U. Transparency Directive 19 has been implemented in the U.K. by the introduction of Transparency Rules 120 by the Financial Services Authority (FSA). The new
rules have significantly changed the U.K.-listed company requirements governing periodic financial reporting and the disclosure of interests in shares.
The period within which financial reports must be published has been reduced from six
months to four months for the annual report, 121 and from ninety days to two months for
the semi-annual report. 122 The new quarterly Interim Management Statement (IMS) requirement 123 has attracted significant attention because the concept of a quarterly reporting requirement is new to the U.K. market. An IMS is not the same as a full U.S.-style
quarterly report. The FSA has suggested that issuers may be able to use trading state24
ments and other similar reporting formats to satisfy the IMS requirement.
The major shareholdings disclosure requirements previously contained in section 198
of the Companies Act 1985 have been repealed and replaced by DTR 5 of the Transparency Rules. Investors in U.K.-incorporated issuers must still make a notification when
their interests in voting rights reach, exceed, or fall below 3 percent and every percentage
point above 3 percent. 25 For non-U.K. incorporated listed issuers for whom the U.K. is
their E.U. home Member State, the thresholds for disclosure are the minimum required
by the Transparency Directive regime-that is, 5 percent, 10 percent, every 5 percent
thereafter up to 50 percent, and then 75 percent.' 26 The detailed provisions are different
from the old Companies Act regime, and the procedure for notification now requires the
119. Directive 2004/109/EC, supra note 50.
120. See U.K. FiNANci.AL

SERVICES AUTHORrY

(FSA), FSA HANDBOOK-DISCLOSURE

RULES AND

TRANsPARENcY RULES (DTR), ch. 4-6, available at http://fsahandbook.info/FSA/htni/handbook/DTR/
[hereinafter HANDBOOK--DTR].
121. Id. rule 4.1.3.

122. Id. rule 4.2.2.
123. Id. rule 4.3.
124. LIST! [Official List], Issue No. 14 (updated) (FSA/U.K. Listing Authority, London, U.K.), Apr. 2007,
available at http://www.fsa.gov.uk/pubs/ukla/listl4-aprO7.pdf.
125. HANDBOOK-DTR, supra note 120, rule 5.1.2.

126. Id. rule 5.1.2.
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use of a standard FSA notification form. 127 Contracts for Differences (CfDs) currently fall
outside the scope of the new disclosure requirements 28 (although under the U.K. Takeover Code, CfDs are discloseable during an offer period129). The FSA has published a
consultation paper 30 that proposes greater disclosure of CfDs.
B.

REQUIREMENTS FOR LISTING INVESTMENT ENTITIES

The FSA has announced that it will withdraw the Listing Rules Chapter 14 secondary
listing regime for investment funds from March 2008 and instead have a unitary platform
for all listed closed-ended investment funds, irrespective of domicile.131 To reflect the
new unitary regime, the FSA is proposing 132 deregulatory changes to Chapter 15 of the
Listing Rules, including easier listing for feeder funds and removal of quarterly portfolio
disclosure. Certain changes to the Chapter 15 regime have already taken effect,133 including permitting a more flexible approach to investment policies. In November, the
London Stock Exchange (LSE) launched a new Specialist Fund Market (SFM)34 designed
for investment entities wishing to make an offering to institutional and professional investors. The LSE intends the SFM to provide an option in London (to reflect the loss of the
Chapter 14 route) for investment entities seeking a market that has directive-minimum
rules for admission in order to compete with overseas markets such as Euronext
Amsterdam.
C. THE CoMPANIEs ACT 2006
The Companies Act 2006 ("2006 Act") represents a complete reform of U.K. company
law and will eventually replace all of the company law provisions of the Companies Act
1985. The 2006 Act is coming into force on staggered commencement dates between
January 2007 and October 2009 (originally, it was due to be implemented by October
2008, but there is now another year's delay). The main provisions that are already in force
relate to company communications, meetings, and directors' duties. New communications provisions give companies a greater ability to use electronic communications with
shareholders, in particular by placing documents such as annual reports and accounts on a
website. There are new procedures for shareholder meetings and resolutions, 135 some
127. Id. rule 5.8.10.
128. Id. rules 5.2, 5.3.
129. PANEL ON TAKEOVERS AND MERGERS, THE TAKEOVER CODE, rule 8 (2006) (U.K.),
www.thetakeoverpanel.org.uk/new/codesars/data/code.pdf.
130. Disclosure of Contractsfor Difference, CONSULTATION PAPER 07/20 (FSA, London, U.K.),
available at www.fsa.gov.uk/pubs/cp/cpO7-20.pdf.
131. Press Release, FSA, FSA Updates on Investment Entities Listing Rules (Apr. 4, 2007),
www.fsa.gov.uk/pages/Library/Communication/PR/2007/045.shtml.
132. Investment Entities Listing Review, CONSULTATION PAPER 07/12 (FSA, London, U.K),
available at http://www.fsa.gov.uk/pubs/cp/CP07-12newsletter.pdf.
133. Id.

available at
Nov. 2007,
available at
June 2007,

134. LONDON STOCK EXCHANGE, SPECIALIST FUND MARKET: GUIDANCE FOR ADMISSION TO TRADING

FOR NEW APPLICANTS (2008), available at http://www.londonstockexchange.com/NR/rdonlyres/D579D8
ED-04AF-48E8-A450-C8017ADB926E/0/LondonStockExchangeSpecialistFundMarketGuidancefor
admission.pdf.
135. Companies Act 2006, ch. 46, part 13 (U.K.), available at http://www.opsi.gov.uk/acts/acts2006/pdf/
ukpga_20060046-en.pdf.
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enhanced shareholder meeting rights, and new rights for underlying owners to receive
36
information. The 2006 Act contains a new statutory statement of directors' duties,1
codifying the previous common law rules for the first time. The statutory duty to promote the success of the company contains a requirement for directors to consider a list of
stakeholder factors, including the interests of employees, suppliers, and customers, and the
impact on the community and the environment. A director's duty is still owed to the
company, but in performing that duty, he should take these factors into account. There is
also a new statutory procedure for derivative actions 137-the right of a shareholder to
bring a claim against a director on behalf of the company. The new regime allows a
broader range of claims to be brought more easily than was allowed under the previous
common law rules. It is thought that this change may lead to more test cases against
directors by shareholders.

XI.
A.

Developments in the United States
FOREIGN PRIVATE ISSUER DEREGISTRATION

On June 4, 2007, the SEC amended the rules governing the circumstances under which
a non-U.S. company may deregister a class of securities and therefore terminate its SEC
reporting obligations under Sections 13(a) and 15(d) of the U.S. Securities Exchange Act
of 1934 (the "Exchange Act") and related obligations under the Sarbanes-Oxley Act of
13s
2002 (Sarbanes-Oxley).
Under the prior rules, a non-U.S. company seeking to exit the U.S. reporting regime
was required to continue to meet its reporting obligations unless it could certify to the
SEC that fewer than 300 U.S. residents held the relevant securities. The SEC required
issuers to "look through" brokers, dealers, banks, and other nominees on a worldwide
basis to the underlying beneficial owners of the securities. With the widespread use of
book-entry recording, compliance with this provision had proven extremely burdensome.
The prior rules afforded a deregistered company only a temporary suspension of its reporting obligations. An issuer would be required to resume Exchange Act reporting if it
found itself with more than 300 U.S. holders at the end of any financial year. The
changes permit issuers to rely on an average daily trading volume test to qualify for permanent deregistration and broadens the availability of the Rule 12g3-2(b) exemption from
reporting obligations to permit permanent suspension of the obligation to file.
B.

SEC

VOTES TO ALLOW FOREIGN PRIVATE ISSUERS TO PREPARE FINANcLALs iN

ACCORDANCE WITH

IFRS

WrrHoUT RECONCILIATION WITH

U.S. GAAP

On January 8, 2007, the SEC published a Final Rule permitting foreign private issuers
to file financial statements with the SEC without reconciliation to U.S. GAAP, but only if
such financial statements are prepared using the English-language version of the IFRS as
136. Id. part 10.

137. Id. part 11.
138. See Press Release, U.S. Sec. & Exch. Comm'n (SEC), SEC Votes to Repropose Rules Allowing Foreign
Private Issuer Deregistration Under the Exchange Act (Dec. 13, 2006), availae at hnp://www.sec.gov/news/
press/2006/2006-207.htm.
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issued by the IASB (IFRS/IASB Version), as opposed to a national or regional variation of
IFRS.139
Even though the SEC stated that no national or regional IFRS will be accepted, they
did provide for a transition period for probably the most noted national variation to the
IFRS/IASB Version, namely, the E.U.'s carve-out relative to derivative accounting standard IAS 39. For E.U.-based companies ("EU Companies") that currently use a derivative
accounting standard other than the IFRS/IASB Version IAS 39, the SEC has provided a
two-year transition period to move their financial statements to comply with IAS 39. In
the meantime, those companies will have to reconcile their financial statements to show
the effect of complying with such standard.
In addition, on August 7, 2007, the SEC published a concept release on allowing U.S.
issuers to prepare and file financial statements in accordance with IFRS as published by
IASB, instead of U.S. GAAP, without requiring such statements to be reconciled with
U.S. GAAP. 140
C.

AMENDMENTS TO RULES REGARDING MANAGEMENT'S REPORT ON INTERNAL
CONTROL OVER FiNANcIAL REPORTING

(404/AS2)

In order to implement Sarbanes-Oxley, the SEC adopted amendments to Exchange Act
Rules 13a-15 and 15d-15 to require companies to include in their annual reports a report
by management on the company's internal control over financial reporting (ICFR) and a
registered public accounting firm's attestation report on ICFR. 141 These rules also require company management to evaluate the effectiveness of the company's ICFR. The
prior rules did not prescribe a method or set of procedures for management to follow in
performing an evaluation of ICFR. The amendments were designed to create more effective and efficient evaluations of ICFR by sanctioning the Interpretive Guidance in Federal
Register in Release No. 34-55929 as a method that can be used by management to conduct an ICFR evaluation. The revised rules also no longer require the auditor to separately express an opinion concerning management's assessment of the effectiveness of the
company's ICFR. But auditors are currently required under Auditing Standard No. 2
("AS No. 2")-and will continue to be required under PCAOB Auditing Standard No.
5 142-to evaluate whether management has included in its annual ICFR assessment report
all of the disclosures required by Item 308 of Regulations S-B and S-K.
139. SEC Final Rule, Acceptance from Foreign Private Issuers of Financial Statements Prepared in Accordance with International Financial Reporting Standards Without Reconciliation to U.S. GAAP, 73 Fed. Reg.
986 (Jan. 4, 2008) (to be codified at 17 C.F.R. pts .210, 230, 239, 249).
140. SEC Proposed Rule, Concept Release on Allowing U.S. Issuers to Prepare Financial Statements in
Accordance with International Financial Reporting Standards, 72 Fed. Reg. 156 (Aug. 14, 2007), available at
http://sec.gov/rules/concept/2007/33-8831 fr.pdf.
141. SEC Final Rule, Amendments to Rules Regarding Management's Report on Internal Control over
Financial Reporting, 72 Fed. Reg. 123 (June 27, 2007), available at http://sec.gov/rules/finaV2007/338809fr.pdf.
142. SEC, Pub. Co. Accounting Oversight Bd., Order Approving Proposed Auditing Standard No. 5, An
Audit of Internal Control over Financial Reporting that is Integrated with an Audit of Financial Statements, a
Related Independence Rule, and Conforming Amendments, PCAOB-2007-02 (July 27, 2007), available at
http://www.sec.gov/rules/pcaob/2007/34-56152.pdf.
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PROPOSAL TO SHORTEN HOLDING PERIOD UNDER RULE 144

On November 15, 2007, the SEC approved revisions to Rule 144 under the Securities
Act, shortening the period before restricted securities may be sold from one year to six
months for both affiliates and non-affiliates. After a six-month holding period, non-affiliates may engage in unlimited resales of their restricted securities, subject only to the public information requirements of Rule 144(c) for an additional six-month period. Affiliates,
on the other hand, may engage in volume-limited resales of restricted securities after the
six-month holding period, subject to all the other restrictions imposed by Rule 144. As a
means of strengthening the distinction between securities purchased as an investment, and
those purchased for distribution, the holding period is tolled if the holders of the security
have engaged in hedging transactions in regards to the restricted securities, so long as the
total holding period does not exceed one year.
E.

PROPOSAL TO REMOVE PUBLIC FLOAT THRESHOLD REQUIREMENT IN REGARDS
TO ELIGIBILITY FOR SECURITIES OFFERINGS ON FoRMS

S-3

AND

F-3

On June 20, 2007, the SEC proposed changes to the eligibility requirements for Forms
S-3 and F-3 that would allow domestic and foreign private issuers to conduct primary
securities offerings without regard to the size of their public float or the rating of the debt
they are offering. 143 Under the current rules, companies are eligible to register primary
offerings under Form S-3 and Form F-3 only if their non-affiliate equity market capitalization or "public float" is at least $75 million. Recognizing that companies with smaller
market capitalization as a group have smaller market following and are more thinly-traded
and therefore their securities would be more vulnerable to potential manipulative practices, the SEC has proposed certain limitations for Form S-3/F-3 eligibility for those companies that would not meet the $75 million public float threshold. First, the size of their
primary offerings under Form S-3/F-3 may not add up to more than the equivalent of 20
percent of their public float over any period of twelve calendar months. Second, shell
companies are specifically excluded from Form S-3/F-3 eligibility, unless they meet the
$75 million public float requirement.
F.

REvISIONS OF LIMITED OFFERING EXEMPTIONS IN REGULATION

D

On August 3, 2007, the SEC proposed an amendment to Regulation D to provide for
additional flexibility to issuers and to clarify and improve the application of the rules.' 44
The SEC proposed to create a new registration exemption for offers and sales of securities
to large accredited investors. The exemption would permit limited advertising in an exempt offering in which each purchaser is a large accredited investor. The SEC also proposed to clarify and update the definition of the term "accredited investor" in Regulation
143. SEC, Revisions to the Eligibility Requirements for Primary Securities Offerings on Forms S-3 and F-3
(proposed June 20, 2007) (to be codified 17 C.F.R. pt. 239), available at www.sec.gov/rules/proposed/2007/
33-8812.pdf.
144. SEC, Revisions of Limited Offering Exemptions in Regulation D (propsed Aug. 3, 2007) (to be codified
17 C.F.R. pts. 200, 230, 239), available at www.sec.gov/rules/proposed/2007/33-8828.pdf.
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D, to shorten the timing required by the integration safe harbor in Regulation D and to
apply uniform disqualification provisions to all offerings seeking to rely on Regulation D.
G.

REVISION OF REGULATION

M

RULE ON SHORT SELLING IN CONNECTION WITH

A PUBLIC OFFERING

On August 6, 2007, the SEC amended Regulation M by eliminating the "covering element" of the former rule.145 Regulation M is concerned with short selling that can artificially depress market prices, which can lead to lower than anticipated offering prices. The
SEC was concerned that strategies were being used to disguise violations. The SEC originally proposed an outright ban on purchasing offered securities if a person sold short
during a restricted period. But the SEC ultimately chose to limit the application of the
new rule to equity offerings and added a "bona fide purchase provision" that allows a
restricted period short seller to participate in an offering.
H.

DEVELOPMENTS IN VENEZUELA

The year 2007 was marked by the nationalization of the largest issuers in the Venezuelan capital markets-i.e., C.A. La Electricidadde Caracas,S.A.C.A. (EDC) and C.A. Nacional
Telefonos de Venezuela (CANTV)-by the state-owned Petrdleos de Venezuela, S.A. (PDVSA)
and the Bolivarian Republic of Venezuela.146 Indeed, most of the work carried out by the
Venezuelan National Securities Commission 147 (CNV) focused on nationalization of EDC
and CANTV and the changeover of the Venezuelan currency from Bolivares (Bs) to Bolivares Fuertes (BsF).148
I.

THE NATIONALIZATION OF

EDC

AND

CANTV

On January 9, 2007, the CNV, exercising its power to promote and protect the capital
markets, decided to suspend the trading of EDC and CANTV shares. 149 Concurrently,
the Venezuelan government started discussions with the major shareholders of EDC and
CANTV to finalize deals deemed "strategically important."15 0 The nationalizations be145. SEC Final Rule, Short Selling in Connection with a Public Offering, 72 Fed. Reg. 154 (Aug. 10, 2007)
(to be codified 17 C.F.R. pt. 242), available at http://sec.gov/rules/final/2007/34-56206fr.pdf.
146. Salim Lamrani, Se Abre una Nueva Era en Venezuela (Feb. 26, 2007), http://www.minci.gob.ve/opinion/
7/12394/se abreuna.html (Gobierno Bolivariano de Venezuela website); Consejo National de Promoci6n
de Inversiones (CONAPRI), Chdvez PididPoderes Especialespara NacionalizarCantv y Areas Petroleras,INVEST
VENEZUELA (Jan. 9, 2007), available at http://www.conapri.org/ArticleDetailV.asp?articleid=26592 l&CategoryId2=15225.
147. Comisi6n Nacional de Valores (CNV), www.cnv.gov.ar/ (last visited Apr. 20, 2008).
148. The changeover of the Venezuelan currency will be effective from January 1, 2008. See Decreto N'
5.229 con Rango, Valor y Fueza de Ley de Reconversi6n Monetaria [Law for the Monetary Changeover],
Gaceta Oficial de la Repflblica Bolivariana de Venezuela N' 38.638, Mar. 6, 2007, available at ve.vlex.com/vid/
2987262.
149. See Letter from Fernando Jos6 De Candia Ochoa to Julian Nebreda (Jan. 9, 2007), availableat http://
www.cnv.gob.ve/documentos/archivosnoticias/EDC-SUSPENSION.pdf; Letter from Fernando Jos6 De
Candia Ochoa to Nelson Ortiz Cusnier (Jan. 9, 2007), available at http://www.cnv.gob.ve/documentos/
archivos.noticias/suspension-cantv.pdf.
150. Agencia Bolivariana de Noticias, Gobierno Nacionaly AES Firman Acuerdo paraAdquisicidn de la Electricidadde Caracas (Feb. 8, 2007), available at http://www.abn.info.ve/go-news5.php?articulo=82430&lee=4;
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gan by the end of March when the Venezuelan Government and PDVSA, filed their
tender offers for CANTV51 and EDC,1s2 respectively, with the CNV. Even though the
targets' boards did not ask for the bids, little was done to discourage investors from selling
their shares. The consequent effect was a successful change of control of the ownership of
EDC and CANTV to PDVSA and the Republic of Venezuela.'3.
XI.
A.

Non-CNV Regulations
REGULATIONS OF THE VENEZUELAN CENTRAL BANK

On May 22, 2007, the Venezuelan Central Bank (VCB) published a new set of rules for
the VCB open market trading of dematerialized securities.' 54 According to the new rules,
only universal banks, commercial banks, mortgage banks, investment banks, development
banks, savings and loans entities, brokerage companies, and stock exchanges may invest in
such instruments. 55 On July 3, 2007, the VCB gave notice of the new Venezuelan ISO
code to the International Organization for Standardization (ISO).156 On September 20,
2007, the VCB published, in the Venezuelan Official Gazette, 5 7 a decision under which
instruments in the capital markets must be expressed in the new reconverted Venezuelan
currency (BsF) beginning January 1, 2008.158 In addition, the CNV published certain acts
reminding players in the capital markets to change the information, trade, and promotions
159
of securities to BsF.
B.

NEW TAX

REGULATIONS

On October 26, 2007, the Venezuelan government decreed a new tax of 1.5 percent that
levies on bank debits recorded in bank accounts registered under the name of legal entities
Gobierno Bolivarino de Venezuela, Por Noveno Trimestre Consecutivo Cantv Crece en Todos sus Servicios (Feb. 15,
2007), available at http://www.cantv.com.ve/seccion.asp?pid=l&sid=144&notid=2636.
151. See Letters from Fernando Jos6 De Candia Ochoa to Nelson Ortiz Cusnier and Vicente Llatas (Mar.
29, 2007), available at http://www.cnv.gob.ve/documentos/archivos-noticias/OPA-CANTV2932007.pdf.
152. See Letters from Fernando Jos6 De Candia Ochoa to Nelson Ortiz Cusnier and Julian Nebreda (Mar.
29, 2007), available at htp://www.cnv.gob.ve/documentos/archivos-noticias/OPA-EDC%202932007.pdf.
153. Agencia Bolivariana de Noticias, Estado Venezolano Asume Control Accionario de Cantv (Mar. 9, 2007),
available at http://www.abn.info.ve/go-news5.php?articulo=91308; Resumen de Noticias (Feb. 9, 2007), http:/
/www.mre.gov.ve/NoticiasA2007/diaO4O.htm.
154. Resoluti6n N" 07-05-01, Normas que Regirin las Operaciones en Mercado Abierto con Tftulos Valores
Desmaterializados [Rules for Open Market Transactions with Dematerialized Securities], Gaceta Oficial de la
Reptiblica Bolivariana de Venezuela N" 38.688, May 22, 2007.
155. Id. art. 2.
156. The new ISO code for the Venezuelan currency would be "VEF." The "F" stands for "Fuerte". Banco
Central de Venezuela, C6digo ISO de la Moneda Venezolana Cambia a VEF en el 2008 (July 3, 2007), http://
www.cnv.gob.ve/documentos/notas/notaprensa03072007.pdf.
157. Resoluci6n N" 07-09-01, Gaceta Oficial de la Repsiblica Bolivariana de Venezuela N* 38.773, Sept. 20,
9
2007, available at http://www.fogade.gov.ve/Documentos/reconversion/documentos-accc-resolucion-07-0
0l.pdf.
158. Id. art. 3.
159. Fernando Jos6 De Candia Ochoa, CNV Presidente, CNV Circulars (2007), available at http://www'.
cnv.gob.ve/documentoslarchivos.noticias/PRE- 1216-2007.pdf; http://www.cnv.gob.ve/documentos/archivos
_noticias/PRE- 1217-2007.pdf; http://www.cnv.gob.ve/documentos/archivos-noticias/PRE-2118-2007.pdf;
http://www.cnv.gob.ve/documentos/archivos-noticias/circularl 268.pdf.
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and economic entities without legal personality. 160 Such tax will not apply on transactions
involving securities and bonds issued or guaranteed by the government and traded in the
161
stock exchanges.

XIII.
A.

CNV Regulations

GUIDE FOR THE PURCHASE OF SHARES OF BROKER/DEALERS AND BROKERAGE
HOUSES

The CNV issued a guide outlining the mandatory procedure for the purchase of shares
of broker/dealer companies and brokerage houses. 162 The main feature of the procedure
is the mandatory filing of information with the CNV to obtain authorization to purchase
such shares. According to the new guide, the filing of information with the CNV depends
on the percentage of legal capital of the broker/dealer or brokerage house they intended
163
to buy.

B.

SHORT-TERM REPOS OF AGRICULTURE RELATED INVOICES

During 2007, the CNV promoted a new instrument in the Venezuelan capital markets
called Operacionesde Reporto sobre Facturas(repurchase agreements, or repos, of invoices).

These are short-term transactions (maximum forty-eight hours) in which securities are
sold and later repurchased by the seller and where the buyer holds the securities (i.e.,
agriculture-related invoices) as collateral. The new instrument is traded in the Stock Exchange for Agricultural Products (Bolsa de Productos e Insumos Agropecuarios de Venezuela-

BOLPRIAVEN).164

160. Decreto con Rango, Valor y Fuerza de Ley de Impuesto a las Transacciones Financieras de las Personas
Jurfdicas y Entidades Econ6micas sin Personalidad Juridica [Corporate Financial Transactions Tax], Gaceta
Oficial de la Repsblica Bolivariana de Venezuela N 38.797, Oct. 26, 2007, available at http://www.tecnoiuris.
com/derecho/modules.php?name=News&file=article&sid= 1949.
161. Id. art. 9.
0

162. Resoluci6n N 038-2007, at 2, Instructivo Contentivo de los Procedirnientos a Seguir para la Adquisici6n de Acciones de Sociedades de Corretaje de Valores o Casa de Bolsa [Guide for the Purchase of Shares of
Broker/Dealers and Brokerage Houses], Mar. 9, 2007, available at http://www.cnv.gob.ve/LeyesNormas/
Normas/038-vl.pdf.
163. Id. §§ I-I.
164. Press Release, Gobierno Bolivariano de Venezuela, CNV Aprobo Innovador Instrumento Financiero
Agricola (Mar. 15, 2007), available at http://www.cnv.gob.ve/documentos/archivos_noticias/ATTOO033Innovador%20instruml50307.pdf.
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